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Abstract in original language:

PrestoZze mnoho rozvojovych zemi disponuje velkym stieim potencialem, fliv
zahrantnich investic na jejich Uzemi neroste. Rravobihajici sétova ekonomicka krize by
mohla byt nejjednodussim vy&ienim této skuténosti. V dolé kdy velké finakni instituce,
nadnérodni spobmosti a dokonce i gkteré staty bojuji o Jeziti“, pohyb mezindrodniho
kapitalu nenize Zistat nedaten. Ekonomicka krize vSak vetgine pripadi neni hlavn9m
duvodem stagnaceflivu mezinarodnich investic do rozvojovych zemi.
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Abstract:

In spite of the fact that many developing counthese beyond any doubt a big investment
potential, the inflow of foreign investments is mpbwing. These countries are turning to the
biggest world economies and ask why the inflowaséign direct investment from developed

countries is stagnating. The current global ecooarisis can be one reason and most likely
would be the easiest explanation. At the heighglolbal economic crisis when large financial

institutions, multinational companies and even goneents are struggling, the transfer of
international investment cannot stay unaffectedvexibeless, the economic crisis is not the
main reason in most cases.
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INTRODUCTION

Foreign trade and investment could be the majeirdyiforce for developing countrié.can
help to attain higher and more sustainable econognawth rates through supporting
economy modernization and its structural adjustmergating employment, providing more
opportunities for domestic private sector, fadilitg competition, transferring skills,
knowledge and technology, étdt is obvious that there is a great need to prenforeign

1 There is a widespread consensus on the importaficireign direct investment to developing state“.
Bayzakova, D., Zarafshan — Newmont Case and Inienma Investment Arbitration against Uzbekistan:
Interpretation of Consent by the Host State an@WRelce of National Legislation. Journal of Worlddstment
and Trade.

2UNDP; Capacity Building and Strenghtening Foreigade in Investment Promotion Institutions in Uzisédn
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trade and at the same time attract foreign investsne developing world. In spite of the fact
that many developing countries have beyond any dauldig investment potential, the inflow
of foreign investments is not growing. These caestrare turning to the biggest world
economies and ask why the inflow of foreign dineetestments from developed countries is
stagnating. The current global economic crisislmane reason and most likely would be the
easiest explanation. At the height of global ecaicarrisis when large financial institutions,
multinational companies and even governments awgging, the transfer of international
investment cannot stay unaffected. Investment kisdglemany multinational companies are
cut and they are therefore lacking funds to ineesbad. Nevertheless, the economic crisis is
not the main reason in most cases. The investooshakie the investments funds available at
the moment have realized that the cost of manysimvent opportunities is decreasing and
that the crisis can be actually the best time w@sh their capital with the view of high profits
in the futuré. International investors are however not willimginvest in a foreign territory
unless they feel their investment is dully protdcégainst non-commercial risks usually in
form of a state’s expropriatory or other actionghwsimilar effect that could harm their

property.
1. INTERNATIONAL INVESTING

The transfer of cross-border investments has be@daly reality of today’s more and more
globalized world. In order to promote internatiomalestment exchange, the states insist on
mutual facilitation of transfer of internationalptal and are trying to take all advantages
connected with the inflow of foreign investmentsr Beveloping countries, the placement of
foreign investment in their territories does notamenly acquiring financial capital, but also
an opportunity to strengthen the stagnating economgquiring the latest foreign
technologies, decreasing unemployment, as welbising the qualification of the laborers
and managers employed by foreign compdniEereign trade and investment could thus be
the major driving force for developing countrieshich would help to attain higher and more
sustainable economic growth rates through supmprénonomy modernization and its
structural adjustment, creating employment, proxgdimore opportunities for domestic
private sector, facilitating competition, transfieqr skills, knowledge and technology, &tc

The advantages for foreign investors then lie daffgdn the opportunity to use cheaper
labor forcé in the host state, opportunity to enter new marleeid also getting an access to

% For instance the cost of real estate propertyelsas other investment opportunities in Europ&aion and
America is decreasing and the volume of Chinesesments in Europe is rapidly growing every yeartten
other hand the volume of European investments in&is decreasing.

* For transitional economies foreign direct investits (FDI) has a special significance as it caelacate the
modernization of their economies not only througlpital inflows but also through the transfer ofrieaslogy
and business and management skills*. UNDRestmenGuide to Uzbekistar2007

® There is a widespread consensus on the importafic®reign direct investment to developing state®.
Bayzakova, D.,Zarafshan — Newmon€ase and International Investment Arbitration agaiUzbekistan:
Interpretation of Consent by the Host State an@éWReice of National Legislation

®UNDP; Capacity Building and Strenghtening Foreigade in Investment Promotion Institutions in Uzisédn

’ At the time of global economic crisis many workéam developing countries working abroad (usuailyhe
European Union and United States) were laid off estdrned to their home coutries where they alsgest
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natural resources which are not available in ti@me countries. The foreign investors,
however, don’t feel comfortable to invest in a fgreterritory, unless they feel that their
investment is sufficiently protected against poétirisks. One of the indispensable conditions
for attracting foreign investments is therefore tiheation of favorable legal environment in
the host state. In order to stimulate internatianaésting, the states are usually concluding
bilateral investment treati&saccessing to multilateral treafledealing with international
investment protection and passing national legmstadimed at protection and promotion of
foreign investments. Any country should howeverrb@amind at all times that the sole
acceptance of international obligation in form ofiaternational treaty or by passing national
investment legislation, is not sufficient and ttfa protection embodied in these legal acts
has to be effectively promoted in practice. Thetlomntry has thus the important duty to
guarantee an appropriate protection of foreign stoss property placed at the host state’s
territory. Such protection currently lies espegiah providing foreign investor with such
treatment as is guaranteed by investment treatidsravestment legislation. Breach of these
obligations leads to international responsibilifyttte host state and creates an investor’s right
to claim compensation at a national court or agraditral tribunal®. The cost of such a
breach may then be very high.

2. INVESTING IN DEVELOPING WORLD

One of the biggest problem foreign investors ugualte in developing countries is the legal
uncertainty caused by high frequency of investniegislation’s changéd To deal with this
issue, the national investment legislation sometim&oduces so called “grandfather clause”
which gives the foreign investor the right to opt of any piece of legislation passed after the
entrance of the concerned investment to the teyribd the host state which “impairs the
conditions of investing®® If the investment is made based on an “investnuemitract”
concluded between the international investor arel libst government, it is also highly
recommended to include a stabilization clause is ¢bntract which freezes the legal regime
to the date when the international investment wasegl in the host-country. The stabilization
clause has got similar effect as the grandfathtersd provided for by the national investment
legislation and renders all adverse legislativengea inapplicable to the international
investment in question. However, the foreign ingestare often in reality not able to take

unemployed. The foreign investors who are readintest in a devoping country can now take advantz#ge
employing well educated local laborers and managéhsthe experience working abroad.

8 S0 called ,Bilateral treaties on reciprocal enegament and protection of foreign investments®.

° International Convention on Settlement of InvesthRisputes between States and Nationals of OtterS
(the Washington Treaty), The Soul Treaty on Mukifal Investment Guarantees Agency, Energy Charter
Treaty.

19 As was for instance the case in C.M.E. v the C&Republic (2002) in which the Czech Republic wasn
in breach of investment treaty treatment standandshad to pay compensation of about USD 300 milion

1 A primary complaint of foreign investors was tlegal uncertainty caused by the remarkable frequevith
which the Uzbek government adopted new laws anealsmld ones.” Newman, Anvesting in Uzbekistan: A
Rough Ride on the Silk Ra&&D Law & Pol'y Int’l Bus. 1998-1999

12 Article 11 of 1994 Foreign Investment Law
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advantage of these provisions because the negfeet of any subsequent legislation is to
be determined by the host state’s national auteerihemselves whose objectivity is (at least)
controversiaf.

Another “hot” issue the international investors xa®mplaining about is the restrictions the
host states place on repatriation of profits. Tatomal legislation usually proclaims the right

of investors to freely transfer his hard currencgoime to and from the host country. In the
next sentence it can however introduce an additiooadition saying that this right exists

pursuant to the host state’s national legislatiSaoch provision again gives the national
authorities a great amount of discretion to resthe freedom of profit repatriation basically

at any time. International investors has to realimd be aware of the fact that immediate
transfer of hard currency capital is not going eodmssible due to pertaining problem with
hard currency conversion and that the conversi@htaemsfer of hard currency profit out of

the country is in reality not as simple and can fas several months or even longer. As can
be implied from this fact and as was already mewiibabove, the conversion and following
repatriation of profit can be very burdensome.

CONCLUSION

As | have already noted above, the ongoing glolsahemic crisis is not of the biggest
concern for an investor thinking about investingainleveloping country. The main problem
persists to be the legal uncertainty often credtgdhe host state’s legislation as well as
insufficient observance of international obligasoproviding for protection of international
investments. The solution is not a difficult onenyAhost state which seeks to attract foreign
investor should honor investment treaties it hasckamed and at the same time put stress on
keeping promises it has given to the investorsational legislation to encourage them to
invest on its territory. It is important to realiieat the breaches of any such obligation will
most likely lead to an international arbitratiordahthe host state is found guilty of breaching
international investor’'s rights the price will bery expensive. Moreover, the punishment
does not take only the financial form of compemgatnvestor’s loses but also harms the host
state’s prestige in international arena which wilbke it less attractive for any potential
investor in the future.

Literature:

- Baker & McKenenzie, Doing Business in Uzbekistaf&0

- Bayzakova, D.:Zarafshan — NewmonCase and International Investment Arbitration
against Uzbekistan: Interpretation of Consent leyHost State and Relevance of National
Legislation. Journal of World Investment and Trag/¢0/2008

- Kalis, R.: Legal Environment for International Istments in Uzbekistan, Masaryk
University, Cofola 2008

13 As can be implied from this fact, there has begneat scope of discretion on part of the auttesitind their
objectivity was unfortunately doubtful.



David R., Neck&J., Sehnalek D., (Editors). COFOLA 2009: the Cmiee Proceedings, 1. edition.
Brno : Masaryk University, 2009, ISBN 978-80-21248

- Newman, A., Investing in Uzbekistan: A Rough Ridetbe Silk Road. 30 Law & Pol'y
Int’l Bus. 1998-1999

- PriceWaterHouseCoopers, Uzbekistan Doing Businesde(2008-2009

- UNCTAD, The Global Economic Crisis: Systematic ke and Multilateral Remedies.
United Nations 2009

- UNDP, Capacity Building and Strenghtening Foreigrade in Investment Promotion
Institutions in Uzbekistan.2007

Reviewer:
Nadézda Rozehnalova

Contact — email:
romankalis@seznam.cz



